
May 29,2009 

County of Santa Cruz 
COUNTY ADMINISTRATIVE OFFICE 

701 OCEAN STREET, SUITE 520, SANTA CRUZ, CA 950604073 

(831) 454-2100 FAX: (831) 454-3420 TDD: (831) 454-2123 

SUSAN A. MAURIELLO, J.D., COUNTY ADMINISTRATIVE OFFICER 

AGENDA: June 2,2009 

BOARD OF SUPERVISORS 
County of Santa Cruz 
701 Ocean Street 
Santa Cruz CA 95060 

RE: Building, Accessibility, and Fire Code Appeals Board 

Dear Members of the Board: 

Included as another item on this Agenda, is a letter dated May 18, 2009, from 
Supervisor Neal Coonerty, directing staff to return on June 1 6th with recommendations 
for clarifying the role of the Building, Accessibility, and Fire Code Appeals Board 
(BAFCAB). Supervisor Coonerty read the entire letter to the BAFCAB at its meeting 
held on May 18th. Based on actions taken by the BAFCAB at the May 18th meeting, and 
subsequent failures by the BAFCAB to properly schedule the hearing of pending 
appeals, staff is recommending that your Board take action at this time to assume the 
role of hearing Building and Fire Code appeals brought pursuant to Chapter 12.12 and 
7.92 of the County Code. This recommendation results from the failure of the current 
BAFCAB to carry out its principal duty of hearing appeals, and that the BAFCAB has 
taken actions in direct conflict with the existing law and the practices of the County 
unnecessarily adding to County and appellant expenses, and has conducted itself in a 
manner that significantly exposes the County to litigation. 

BACKGROUND 

During 2008, the Board of Supervisors closely examined the County's regulations 
governing the appeal of staff actions and determinations made on land use applications. 
There were detailed staff reports prepared and significant public debate about State and 
local legal requirements. This review was spurred by a long-term record of no Building 
Code or Fire Code appeal being filed, resulting in the lack of a currently functioning local 
board of appeal. Because there was no functional appeals board at the time, the Board 
of Supervisors served as the local appeals board and continued in that role until the 
Building, Accessibility, and Fire Code Appeals Board was reconstituted and new 
members were appointed in January of this year. 

Page 1 o f3  
SERVING THE COMMUNITY -WORKING FOR THE FUTURE 7.3.1 



CURRENT STATUS 

Although the newly reconstituted BAFCAB has now held three meetings, it has 
failed to complete consideration of any appeal. In fact, of the two appeals pending, one 
has been continued twice without even beginning a hearing (the Watson Appeal) while 
the seconld (the Sunset Drive Appeal) was allocated a mere twenty minutes at the end of 
a three hour meeting and could not be completed. 

The Sunset Drive appellants came prepared with technical consultants and 
experts arid initially implored the BAFCAB to move their appeal from the end of the 
agenda so that final action could take place that evening. This request was 
unfortunately denied. The County Fire Chief and his technical staff were also present 
and fully prepared to have the Sunset Drive Appeal acted on. Soon after the Sunset 
Drive Appeal hearing was begun, the BAFCAB elected to continue the hearing to an 
uncertain date. Attempts by the BAFCAB’s staff to make arrangements so that both the 
Fire Code and Watson appeals could be heard on June 4, 2009, were halted by the 
BAFCAB’!; Chair. The Chair then attempted to schedule the hearing on his own by 
contacting the appellant to negotiate a waiver of the ten day hearing notice required by 
Section 12.12.050 of the County Code. The Chair was advised by staff that such a 
waiver was not authorized and his role in seeking such a waiver potentially compromised 
the integrity of the hearing itself. The Chair rejected this advice. 

Instead of performing its primary function, that of hearing appeals, the BAFCAB 
has spent most of its time addressing procedural matters and seeking to reexamine the 
scope of its jurisdictional authority. The BAFCAB has allocated inordinate amounts of 
time to reviewing minutes (even though a complete audio recoding of each meeting is 
maintained by staff) and the Chair has proposed devoting months of meetings to revising 
bylaws. T’he BAFCAB’s focus on procedural matters is unjustified due to the mandatory 
requirements of the Brown Act and local County ordinances establishing procedural 
rules for accepting and hearing appeals. BAFCAB’s concern about changing their 
bylaws appears to be solely aimed at rehearing legal and policy matters already settled 
by the Board of Supervisors. 

The BAFCAB has directed staff to take actions in direct conflict with County 
regulations and the prior actions of the Board of Supervisors, such as setting hearings 
for matters clearly outside of its jurisdiction. When staff has declined to take that 
direction, the BAFCAB indicated its intent to take action on its own. Furthermore, 
BAFCAB imembers have seemingly ignored staff guidance regarding the requirements 
for communications under the open meeting laws of the State, and instead appear to 
follow their own misguided legal conclusions. These actions have placed staff in the 
untenable position of being directed in a manner inconsistent with the prior directions of 
this Boarcl and the requirements of our adopted regulations and State law. 

Statements made by BAFCAB members in the press and at public meetings 
indicate a belief that the County and its staff are acting in violation of State law. Staff 
believes that while these statements may be well intentioned, they are in error, grossly 
misinformed and certainly misrepresent the position of the County. While BAFCAB 
members are unquestionably entitled to their own opinions, we believe that they are 
based on unfounded legal conclusions that erroneously apply State law and conflict with 
our County Code. Significantly, several members of the BAFCAB now question whether 
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they are able to apply the County’s lawfully adopted rules and regulations when hearing 
and acting on appeals. These conflicts over the final regulatory and policy decisions 
made by the Board of Supervisors are preventing the BAFCAB from performing its 
primary function in hearing appeals. More importantly, such actions are exposing the 
County to potential litigation. 

Your Board has several options at this point. First, your Board could seek to 
redirect the BAFCAB so that its carries out its primary duties in hearing appeals. 
Second, your Board could take immediate action to relieve the current BAFCAB 
members from their continued service on the board pursuant to Section 2.38.100 C of 
the County Code. Finally, your Board could act to adopt an ordinance amending the 
County Code to eliminate the BAFCAB. In light of the foregoing, staff recommends that 
you take both the second and third options as it would allow an immediate transfer of 
authority to your Board to hear the currently pending appeals. Adoption of an ordinance 
alone would require several weeks for it to become effective, delaying your Board’s 
ability to begin hearing appeals. 

Staff has attached an ordinance that proposes several changes that would 
eliminate the BAFCAB as the appeal board and effect a transfer of the appeals function 
to the Board of Supervisors which is expressly authorized by State law. Should your 
Board act to remove the current BAFCAB members now, staff can be directed to 
immediately schedule and properly notice the currently pending appeals for a hearing 
before your Board at the earliest possible time. 

IT IS THEREFORE RECOMMENDED that your Board: 

1. Assume the responsibility to act as the local appeals board under Health 
and Safety Code § 17920.5 by removing the existing members of the Building, 
Accessibility, and Fire Code Appeals Board pursuant to subdivision C of Section 
2.38.100 (requires a 415th~ vote); and 

the Building, Accessibility, and Fire Code Appeals Board as recommended by the 
County Administrative Officer and County Counsel; and 

final action. 

2. Adopt in concept the attached ordinance repealing the establishment of 

Have the proposed ordinance return on your next available agenda for 3. 

Very truly yours, 

(’>-/*?- 
ANA McRAE 

-- 
SUSAN A. MAURIELLO 

County Counsel County Administrative Officer 

cc: Melmbers, Building, Accessibility, and Fire Code Appeals Board 

S:\BOS Letter re BAFCAB.doc 
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ORDINANCE NO. 

ORDINANCE REPEALING CHAPTER 2.100; SUBDIVISION (b) OF SECTION 
12.10.2 15 AND SECTION 12.12.080; AND AMENDING SECTIONS 7.92.108.1, 

12.10.150; 12.10.435; 12.12.010; 12.12.020; AND 12.12.050 OF THE SANTA 
CRU-Z COUNTY CODE RELATING TO THE HEARING OF BUILDING, 

ACCESSIBILITY, AND FIRE CODE APPEALS 

Tlhe Board of Supervisors of the County of Santa Cruz ordains as follows: 

SECTION I 

Chapter 2.100 of the Santa Cruz County Code entitled “Building and Fire Code 
Appeals Board” is hereby repealed. 

SECTION I1 

Subdivision (b) of Section 12.10.21 5 of the Santa Cruz County Code is hereby 
repealed.. 

SECTION I11 

Section 12.12.080 of the Santa Cruz County Code is hereby repealed. 

SECTION IV 

Section 7.92.108.1 of the Santa Cruz County Code is hereby amended to read as 
follows: 

7.92.108.1 Section 108.1 amended-Board of appeals established. 

read as fiollows: 
Section 108.1 of Chapter 1 of the Fire Code of Santa Cruz County is amended to 

108.1 - Board of Appeals Established. In order to hear and decide 
appeals of orders, decisions or determinations made by the fire code official 
reLative to the application and interpretation of this code, there shall be and is 
hereby created a Board of Appeals. The Board of Appeals shall be the €%wk&tg 

sael . The fire code official shall be an 
ex- no vote on any matter before the 
board. The board rules of procedure for conducting its 
business, and shall render all decisions and findings in writing to the appellant 
wiith a duplicate copy to the fire code official. 

+le-c C& A X ;  Ch@r 2.1- 

(0:rd. 4893 6 2 (part), 11/6/07; Ord. , -- / 1 3  
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SECTION V 

Section 12.10.150 of the Santa Cruz County Code is hereby amended to read as 
follows: 

12.10.150 Definitions. 

General, Whenever in any of the Codes adopted hereby the following names or terms 
are used, such name or term shall have the meaning ascribed to it by this section. I f  the 
same tenn is defined in Chapter 2 of the 2007 California Building Code, then the 
definition in this Chapter shall prevail. For any terms defined expressly for a particular 
chapter c r  section of the Building Standard Codes adopted hereby, such terms shall 
have the meanings ascribed to them as in those chapters. 

Building; Official. “Building Official,” “Chief Building Inspector,” “Chief Electrical 
Inspector,” “Chief Mechanical Inspector,” “Chief Plumbing Inspector,” 
“Administrative Authority,” and all other terms and designations indicating the person 
authorized and directed to carry out, enforce, and exercise government rights, 
privileges, and duties shall, unless expressly indicated otherwise, mean the Building 
Official and his or her duly authorized deputies, assistants and inspectors. The 
“Building Official” is the Planning Director or his or her appointed designee. 

Building; Department. The Office of the Planning Director. 

The Buillding, Accessibility, and Fire Code Appeals Board. The qqx%Mmd 
e&abK&-Board of Supervisors of the County of Santa C r u z w  
s - e & i & ~ f - C C J ~  r,*cr 2.1 !)@& 
--* 

Building; and/or Property Service Equipment refers to the plumbing, mechanical, 
electrical. and elevator equipment including piping, wiring, fixtures and other 
accessories which provide sanitation, lighting, heating, ventilation, cooling, 
refi-igeration, fire-fighting and transportation facilities essential to the occupancy of the 
building or structure for its designated use. 

City. The County of Santa Cruz when referring to a political entity or an incorporated 
area of said County when referring to area. 

City Clerk. County Clerk; Ex Officio Clerk of the Board of Supervisors. 

City Council. The Board of Supervisors of the County of Santa Cruz. 

Commeiicement of Work. Shall be the completion of the first permanent work (not 
including wells, septic tanks, grading or temporary power poles). Said permanent work 
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shall incl.ude footing and foundation materials such as poles, cassions, etc., signed off 
by the building inspector with the concrete to be poured within five ( 5 )  days. 

Fire Chief. The Chief Officer of the fire department serving the jurisdiction, or a duly 
authorized agent. 

Structure. That which is built or structured, as edifice or building of any kind, or any 
piece of .work artificially built up or composed of parts joined together in some definite 
manner. 

Valuation or Value, as applied to a building and its building service equipment, shall 
be as noted in the County of Santa Cruz Planning Department’s adopted Fee Schedule. 
For purposes of calculating square footage refer to the definition of Area, Building in 
section 502.1 of the 2007 California Building Code. (Ord. 4894 0 2 (part), 11/20/07; 
Ord* --, - - 

SECTION VI 

Section 12.10.435 of the Santa Cruz County Code is hereby amended to read as 
follows: 

12.10.435 Appeals. All appeals of actions taken pursuant to the provisions of this 
chapter shall be made in conformance with the procedures set forth in Chapter 12.12. 
The W&-G, mi! Fire C k  Appeals Board shall have no authority 
relative to interpretation of the administrative provisions of this code nor shall the 
Board be: empowered to waive requirements of this code. (Ord. 4894 6 2 (part), 
11/20/07; (Ord. , /A 

. . .  

SECTION VI1 

Section 12.12.0 10 of the Santa Cruz County Code is hereby amended to read as 
follows: 

0 .  . .. 12.12.010 Appeals J. 

adversely affected by any of the following acts or determinations of the Building 
Official or of any other employee charged with the administration and enforcement of 
the provisions of Chapter 12.10 may appeal the decision, order or determination as 
hereunder provided-, Ac- Fire C-6 cmited 

Any property owner or other person aggrieved, or any person whose interests are 

. .  . . .  
zl-: 

(a) 

(b) 

Determinations of the suitability of alternate building materials and 

Interpretations of the provisions of the Uniform Codes adopted by 
methods of construction for use in this County. 

Chapter 12.10 of the Santa Cruz County Code. 

73. I 
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( c )  Actions taken in the enforcement of the requirements of Sections 19955, 

et seq., olf the Health and Safety Code relating to access to public accommodations by 
persons with disabilities, including the ratification of hardship exceptions granted 
pursuant to Section 19957. 

(dl) 
to the application and interpretation of Chapter 7.92 of this Code. 

Tlhe 43wkhng, L4ceew-l&ty, aE& Fire C& LA-- shall 
have no authority to amend, waive, or otherwise modify the requirements of this title, 
the Unifbrm Codes adopted under this title, or Chapter 7.92 of this Code. (Ord. 4389A, 
4/2/96; Ord. 2281,4120176; Ord. 2368, 12/7/76; 4202,612192; 4353,2/14/95; Ord. 

Decisions, orders or determinations made by the fire code official relative 

. .  . . .  

-7 - --- 1 1 )  

SECTION VI11 

Section 12.12.020 of the Santa Cruz County Code is hereby amended to read as 
follows: 

. .  . . .  12.12.020 Notice of Appeal. 

shall be taken by filing a written Notice of Appeal with the Planning Department within 
fourteen calendar days after service of such decision, order, or determination appealed 
fromwas made. 

(bl) 
accompany the Notice of Appeal. (Ord. 228 1,4/20/76; Ord. 255 1,4/18/78; 4500-C, 
8/4/98; ({Ord. , 

(a) Appeals -g, LAxcc- F i x  C d c  

The filing fee established by Resolution of the Board of Supervisors shall 

1 

SECTION IX 

Section 12.12.050 of the Santa Cruz County Code is hereby amended to read as 
follows: 

12.12.050 Setting for hearing. 

t43eB+&hg, L - 5 ,  aE& FiFC C V  not later than 30 days 
Upon receipt of the Notice of Appeal, the matter shall be set for hearing be#ke . . .  

. Written notice of the time and place set for hearing the appeal shall be given to 
the appelllant, and the officer whose decision, order, or determination is appealed from, 
at least ten days prior to the hearing. Further notice shall be given in the same manner 
as required for the original action appealed from. The department or officer involved in 
the appeal shall transmit to the m, Ac- Fisc C d c  Aqpea€s Board 
all records related to the appeal and shall, upon request, furnish such additional 

. .  . . .  
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information relative to the proceedings as may be requested by the 
- 1  E;vn f.& A ppeak Board (Ord. 2281,4/20/76; Ord. , c y ,  1 /A -- 

SECTION X 

Tlhis ordinance shall take effect and be operative on the 3 lSt day after the date of 
final passage. 

P14SSED AND ADOPTED this day of ,2009, by the 
Board of Supervisors of the County of Santa Cruz by the following vote: 

AYES: SUPERVISORS 
NOES: SUPERVISORS 
ABSENT: SUPERVISORS 
ABSTAIN: SUPERVISORS 

Chairperson, Board of Supervisors 

Attest: 
Clerk of the Board 

APPROVED AS TO FORM: 

County Counsel 
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ORDINANCE NO. 

0RDIN.ANCE REPEALING CHAPTER 2.100; SUBDIVISION (b) OF SECTION 
12.10.215 AND SECTION 12.12.080; AND AMENDING SECTIONS 7.92.108.1, 

12.1(lI.150; 12.10.435; 12.12.010; 12.12.020; AND 12.12.050 OF THE SANTA 
CRUZ COUNTY CODE RELATING TO THE HEARING OF BUILDING, 

ACCESSIBILITY, AND FIRE CODE APPEALS 

The Board of Supervisors of the County of Santa Cruz ordains as follows: 

SECTION I 

Clhapter 2.100 of the Santa Cruz County Code entitled “Building and Fire Code 
Appeals Board” is hereby repealed. 

SECTION I1 

Subdivision (b) of Section 12.10.215 of the Santa Cruz County Code is hereby 
repealed. 

SECTION I11 

Section 12.12.080 of the Santa Cruz County Code is hereby repealed. 

SECTION IV 

Section 7.92.108.1 of the Santa Cruz County Code is hereby amended to read as 
follows: 

7.92.108.1 Section 108.1 amended-Board of appeals established. 

read as fbllows: 
Section 108.1 of Chapter 1 of the Fire Code of Santa Cruz County is amended to 

108.1 - Board of Appeals Established. In order to hear and decide 
appeals of orders, decisions or determinations made by the fire code official 
relative to the application and interpretation of this code, there shall be and is 
hereby created a Board of Appeals. The Board of Appeals shall be the Board of 
Sulpervisors. The fire code official shall be an ex-officio member of said board 
but shall have no vote on any matter before the board. The board may adopt 
additional rules of procedure for conducting its business, and shall render all 
decisions and findings in writing to the appellant with a duplicate copy to the fire 
code official. 
(Ord. 4893 5 2 (part), 11/6/07; Ord. , -- / 1 3  

SECTION V 
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Section 12.10.150 of the Santa Cruz County Code is hereby amended to read as 
follows : 

12.10.150 Definitions. 

General. Whenever in any of the Codes adopted hereby the following names or terms 
are used, such name or term shall have the meaning ascribed to it by this section. If the 
same tenn is defined in Chapter 2 of the 2007 California Building Code, then the 
definition in this Chapter shall prevail. For any terms defined expressly for a particular 
chapter or section of the Building Standard Codes adopted hereby, such terms shall 
have the meanings ascribed to them as in those chapters. 

Building; Official. “Building Official,” “Chief Building Inspector,” “Chief Electrical 
Inspector,” “Chief Mechanical Inspector,” “Chief Plumbing Inspector,” 
“Administrative Authority,” and all other terms and designations indicating the person 
authorized and directed to carry out, enforce, and exercise government rights, 
privileges, and duties shall, unless expressly indicated otherwise, mean the Building 
Official and his or her duly authorized deputies, assistants and inspectors. The 
“Building Official” is the Planning Director or his or her appointed designee. 

Building; Department. The Office of the Planning Director. 

The Building, Accessibility, and Fire Code Appeals Board. The Board of 
Supervisors of the County of Santa Cruz. 

Building; and/or Property Service Equipment refers to the plumbing, mechanical, 
electricall and elevator equipment including piping, wiring, fixtures and other 
accessoriies which provide sanitation, lighting, heating, ventilation, cooling, 
refrigeration, fire- fighting and transportation facilities essential to the occupancy of the 
building or structure for its designated use. 

City. The County of Santa Cruz when refemng to a political entity or an incorporated 
area of said County when referring to area. 

City Clerk. County Clerk; Ex Officio Clerk of the Board of Supervisors. 

City Council. The Board of Supervisors of the County of Santa Cruz. 

73. / 

Commeiicement of Work. Shall be the completion of the first permanent work (not 
including wells, septic tanks, grading or temporary power poles). Said permanent work 
shall include footing and foundation materials such as poles, cassions, etc., signed off 
by the building inspector with the concrete to be poured within five (5) days. 
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Fire Chief. The Chief Officer of the fire department serving the jurisdiction, or a duly 
authorized agent. 

Structure. That which is built or structured, as edifice or building of any kind, or any 
piece of .work artificially built up or composed of parts joined together in some definite 
manner. 

Valuation or Value, as applied to a building and its building service equipment, shall 
be as noted in the County of Santa Cruz Planning Department’s adopted Fee Schedule. 
For purposes of calculating square footage refer to the definition of Area, Building in 
section 502.1 of the 2007 California Building Code. (Ord. 4894 9 2 (part), 11/20/07; 
Ord. --, - / - /.A 

SECTION VI 

Section 12.10.435 of the Santa Cruz County Code is hereby amended to read as 
follows: 

12.10.435 Appeals. All appeals of actions taken pursuant to the provisions of this 
chapter shall be made in conformance with the procedures set forth in Chapter 12.12. 
The Boaird shall have no authority relative to interpretation of the administrative 
provisions of this code nor shall the Board be empowered to waive requirements of this 
code. (0:rd. 4894 6 2 (part), 11/20/07; (Ord. , -- 1 1 3  

SECTION VI1 

Section 12.12.0 10 of the Santa Cruz County Code is hereby amended to read as 
follows: 

12.12.010 Appeals. 

adversely affected by any of the following acts or determinations of the Building 
Official or of any other employee charged with the administration and enforcement of 
the provisions of Chapter 12.10 may appeal the decision, order or determination as 
hereunder provided: 

Determinations of the suitability of alternate building materials and 
methods of construction for use in this County. 

Interpretations of the provisions of the Uniform Codes adopted by 
Chapter 12.10 of the Santa Cruz County Code. 

Actions taken in the enforcement of the requirements of Sections 19955, 
et seq., of the Health and Safety Code relating to access to public accommodations by 
persons with disabilities, including the ratification of hardship exceptions granted 
pursuant to Section 19957. 

Any property owner or other person aggrieved, or any person whose interests are 

(a) 

(b) 

(c) 

3 
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(d.) Decisions, orders or determinations made by the fire code official relative 

Tlhe appeals board shall have no authority to amend, waive, or otherwise modify 
to the application and interpretation of Chapter 7.92 of this Code. 

the requirements of this title, the Uniform Codes adopted under this title, or Chapter 
7.92 of this Code. (Ord. 4389A, 4/2/96; Ord. 2281,4120176; Ord. 2368, 12/7/76; 4202, 
6/2/92; 4353,2114195; Ord. , --- 1 1  1 

SECTION VI11 

Section 12.12.020 of the Santa Cruz County Code is hereby amended to read as 
follows: 

12.12.020 Notice of Appeal. 
Appeals shall be taken by filing a written Notice of Appeal with the 

Planning Department within fourteen calendar days after service of such decision, 
order, or determination appealed from was made. 

accompany the Notice of Appeal. (Ord. 228 1,4120176; Ord. 255 1,411 8178; 4500-C, 

(a) 

(bl) The filing fee established by Resolution of the Board of Supervisors shall 

8/4/98; (Ord. , --- 1 1 )  

SECTION IX 

Section 12.12.050 of the Santa Cruz County Code is hereby amended to read as 
follows: 

12.12.050 Setting for hearing. 

than 30 clays following the date on which the Notice was filed or no later than the first 
regularly scheduled meeting of the Board of Supervisors following the end of the 30 
day period if the setting period ends during a time that the Board of Supervisors is not 
in regular session. Written notice of the time and place set for hearing the appeal shall 
be given to the appellant, and the officer whose decision, order, or determination is 
appealed from, at least ten days prior to the hearing. Further notice shall be given in the 
same manner as required for the original action appealed from. The department or 
officer irivolved in the appeal shall transmit to the Board all records related to the 
appeal and shall, upon request, furnish such additional information relative to the 
proceedings as may be requested by the Board (Ord. 2281,4120176; Ord. , 

Upon receipt of the Notice of Appeal, the matter shall be set for hearing not later 

--- 1 1 )  

SECTION X 

Tlhis ordinance shall take effect and be operative on the 3 lSt day after the date of 
final passage. 
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Pi4SSED AND ADOPTED this day of ,2009, by the 
Board of Supervisors of the County of Santa Cruz by the following vote: 

AYES: SUPERVISORS 
NOES: SUPERVISORS 
AB SENT: SUPERVISORS 
ABSTAIN: SUPERVISORS 

Chairperson, Board of Supervisors 

Attest: 
Cllerk of the Board 

C F t y  C:oun&J 
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